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1 - Position Statement

*The Australian Islamic College is committed to and promotes the principle of equal opportunity
and affirmative action for staff and students.

*The Australian Islamic College acknowledges that it has a responsibility to create an
environment free from discrimination and harassment.

«In achieving its moral, educational and Islamic objectives the college will continue to develop
policy practices and programs consistent with the principles of justice, equity and merit.

*The AIC recognises its responsibility in the area of disability under the Western Australian
Equal Opportunity Act 1984, the Commonwealth Disability Discrimination Act 1992, and the
Western Australian Disabilities Service Act 1993 and seeks to prevent discrimination on the
grounds of disability with regard to education, employment, accommodation, access to premises
and provision of facilities and services.

The Australian Islamic College strongly opposes any form of disability (Impairment)
discrimination for our Creator teaches us to respect all human life. We must at all times be
conscious of the teachings of Allah (SWT), through “Whom we demand our mutual (rights),”
(Quran 4.1). The school’s objectives regarding disability discrimination is to provide an
educational environment for students, staff and community members where:

= the teachings of Islam are abided by;

= due deference is given to State and Federal law; and

= religious and secular rights of all are respected.
At all times the College aims to provide support for those who feel that they have suffered from
disability discrimination or harassment. The College will also compile and carry out an action
plan which aims to nullify any disability discrimination.

2 - The Rights and Obligations of the Employer and Employee
under the Award

1) The Independent Schools' Teachers' Award 1976 (No. R27 of 1976) is generally silent on
matters pertaining to disability discrimination but the advice contained in Appendix - Resolution
of Disputes Requirement is of value in most circumstances. n Complainants should look
particularly sections (2) through to (5).

2) Subject to this appendix, and in addition to any current arrangements, the following procedures
shall apply in connection with questions, disputes or difficulties arising under this
award/industrial agreement.
(@) The persons directly involved, or representatives of person/s directly involved,
shall discuss the question, dispute or difficulty as soon as is practicable.
(b)
Q) If these discussions do not result in a settlement, the question, dispute or
difficulty shall be referred to senior management for further discussion.
(i) Discussions at this level will take place as soon as practicable.
3) The terms of any agreed settlement should be jointly recorded.
4) Any settlement reached which is contrary to the terms of this award/industrial agreement
shall not have effect unless and until that conflict is resolved to allow for it.
5) Nothing in this appendix shall be read so as to exclude an organisation party to or bound by
the award/industrial agreement from representing its members.



6) Any question, dispute or difficulty not settled may be referred to the Western Australian
Industrial Relations Commission provided that with effect from 22 November 1997 it is
required that persons involved in the question, dispute or difficulty shall confer among
themselves and make reasonable attempts to resolve questions, disputes or difficulties before
taking those matters to the Commission.

3 - Definitions of Disability Discrimination

Disability (Impairment) Discrimination
It is unlawful to discriminate against a person because of a disability. This discrimination can be

either direct or indirect discrimination as described in sections 5 and 6 of the Disability
Discrimination Act and section 66A of the Equal Opportunity Act (WA).

Section 5 of the Disability Discrimination Act

Disability Discrimination

(1) For the purposes of the Act, a person (discriminator) discriminates against another
person (aggrieved person) on the ground of the disability of the aggrieved person if,
because of the aggrieved person’s disability, the discriminator treats or proposes to treat
the aggrieved person less favourably than, in the circumstances that are the same or are
not materially different, the discriminator treats or would treat a person without the
disability.

(2) For the purposes of subsection (1), circumstances in which a person treats or would treat
another person with a disability are not materially different because of the fact that
different accommodation or services may be required by the person with a disability.

Section 6 Disability Discrimination Act

Indirect disability discrimination
For the purposes of this Act, a person (discriminator) discriminates against another person
(aggrieved person) on the ground of a disability of the aggrieved person if the discriminator
requires the aggrieved person to comply with a requirement or condition:

@) with which a substantially higher proportion of persons without the disability

comply or are able to comply; and
(b)  which is not reasonable having regard to the circumstances of the case; and
(©) with which the aggrieved person does not or is not able to comply.

Section 66A of the Equal Opportunity Act (WA)

Discrimination on ground of impairment
(1) For the purposes of this Act, a person (in this subsection referred to as the
“discriminator”) discriminates against another person (in this subsection referred to as
the “aggrieved person”) on the ground of impairment if, on the ground of —
(a) the impairment of the aggrieved person;
(b) a characteristic that appertains generally to persons having the same impairment as
the aggrieved person;



(1a)

)

©)

(4)

(c) a characteristic that is generally imputed to persons having the same impairment
as the aggrieved person; or

(d) a requirement that the aggrieved person be accompanied by or in possession of
any palliative device in respect of that person’s impairment,
the discriminator treats the aggrieved person less favourably than in the same
circumstances, or in circumstances that are not materially different, the
discriminator treats or would treat a person who does not have such an
impairment.

For the purposes of this Act, a person (in this subsection referred to as the

“discriminator”) discriminates against another person (in this subsection referred to as

the “aggrieved person”) on the ground of impairment if, on the ground of —

() the impairment of;

(b) a characteristic that appertains generally to persons having the same impairment
as; or

(c) a characteristic that is generally imputed to persons having the same impairment
as, any relative or associate of the aggrieved person, the discriminator treats the
aggrieved person less favourably than in the same circumstances, or in
circumstances that are not materially different. The discriminator treats or would
treat a person who does not have such an impairment.

For the purposes of subsection (1) or (1a), circumstances in which a person treats or
would treat another person who has, or has a relative or associate who has, an
impairment are not materially different by reason of the fact that different
accommodations or services may be required by the person who has an impairment.

For the purposes of this Act, a person (in this subsection referred to as an

“discriminator”) discriminates against another person (in this subsection referred to as

the “aggrieved person”) on the ground of impairment if the discriminator requires the

aggrieved person to comply with a requirement or condition;

(a) with which a substantially higher proportion of persons who do not have an same
impairment as the aggrieved person comply or are able to comply;

(b) which is not reasonable having regard to the circumstances of the case; and

(c) with which the aggrieved person does not or is not able to comply.

For the purposes of this Act, a person (in this subsection referred to as the
“discriminator”) discriminates against another person who is blind, deaf, partially
blind or partially deaf (in this subsection referred to as the “aggrieved person”) if the
discriminator treats the aggrieved person less favourably on the ground of the fact that
the aggrieved person possesses, or is accompanied by, a guide dog or hearing dog, or
on the ground of any matter related to that fact, whether or not it is the discriminator’s
practice to treat less favourably any person who possesses, or is accompanied by, a
dog, but nothing in this Act affects the liability of the aggrieved person for any injury,
loss or damage caused by the guide dog or hearing dog.

Direct Discrimination

Direct discrimination occurs when a person treats a person less favourably than they would treat a
person without a disability.



Example 1, Susan’s class is going on a weekend camp. Susan has been told that she is not
allowed to attend as she has diabetes and could require medication. Susan has been treated less
favourably than her classmates. She has been discriminated against because of her diabetes.

Example 2, an applicant is asked whether they have or have had a disability and are excluded or
disadvantaged if they answer yes. The applicant is treated less favourably because of her
disability.

Indirect Discrimination

Indirect discrimination occurs when a disabled person is required to comply with a requirement
or condition that:
= those without a disability would be able to comply; and
= itis not reasonable for the person to have to comply given the circumstances of the case;
and
= the person cannot comply.

A requirement or condition could include policies, physical barriers, selection criteria, admission
criteria or rules.

For example, Ali and all children at his primary school use the local public swimming pool for
all swimming lessons. The only access into the pool is through a turnstile at the main entrance.
Ali uses crutches or a wheelchair because of his disability and is unable to get through the
turnstile. Ali and others who use wheelchairs or crutches are discriminated against because of
the physical barrier of the turnstile. Those without a disability would be able to get through the
turnstile and it is not reasonable for Ali and others with similar needs to be excluded from the
pool.

In some cases, a rule, requirement, condition or other treatment is considered reasonable. This
will depend on the circumstances. To determine what is reasonable, many things need to be
considered including the reason for the rule, the nature and extent of the disadvantage resulting
from a rule. For example, one that totally excludes people with a disability may require stronger
justification than a rule that a person with a disability could overcome with some disadvantage.

Disability Discrimination Act 1992 and Equal Opportunity Act 1984

The Disability Discrimination Act and the Equal Opportunity Act WA contain similar sections on
legislation concerning disability discrimination. This section will examine these Acts and their
relevance to independent schools.

The relevant Federal legislation is the Disability Discrimination Act 1992. The State provisions
are contained in the Equal Opportunity Act WA 1984. The provisions of each Act are very
similar, insofar as they deal with discrimination by educational bodies and employers.

The Disability Discrimination Act 1992 can be accessed through www.hreoc.gov.au and
selecting the Disability Rights section. This website will also provide a wide range of additional
material on the Act.




The Equal Opportunity Act WA 1984 can be accessed through www.slp.wa.gov.au by selecting
“Online publications”, then “Statutes — Acts and Regulations”, then “Statutes A-Z Browse” then
selecting the Act under ‘E’.

Information on the Equal Opportunity Act can be accessed through
www.equalopportunity.wa.gov.au

Disability (impairment)
Under the Federal legislation ‘disability’ is defined in Section 4 to mean:

a) total or partial loss of a person’s bodily or mental functions; or

b) total or partial loss of a part of a body; or

c) the presence in the body of organisms causing disease or illness; or

d) the presence in the body of organisms capable of causing disease or illness; or

e) the malfunction, malformation or disfigurement of a part of a person’s body; or

f) a disorder or malfunction that results in the person learning differently from a person
without the disorder or malfunction; or

g) a disorder, illness or disease that affects a person’s thought processes, perception of
reality, emotions or judgement or that results in disturbed behaviour; and includes a
disability that:

h) presently exists; or

i) previously existed but no longer exists; or

J) may exist in the future; or

k) is imputed to a person.

Under the State Act, ‘impairment’ is defined in Section 4 to mean:

a) any defect or disturbance in the normal structure or functioning of a person’s body;

b) any defect or disturbance in the normal structure or functioning of a person’s brain; or

c¢) any illness or condition which impairs a person’s thought processes, perception of reality,
emotions or judgement or which results in disturbed behaviour, whether arising from a
condition subsisting at birth or from an illness or injury and includes an impairment

d) which presently exists or existed in the past but has now ceased to exist; or

e) is imputed to the person.

Both are very wide definitions that will include people with learning, intellectual, physical and
sensory disabilities, genetic conditions, mental and physical illnesses and also people with AIDS,
HIV and ADHD.

Discrimination in Employment

It is unlawful to discriminate against a person because of a disability in certain areas including
education, employment, access to public places and vehicles, sport.

Section 15 of the Disability Discrimination Act covers discrimination in employment.



Discrimination in employment

1)

)

@)

(4)

It is unlawful for an employer or a person acting or purporting to act on behalf of an
employer to discriminate against a person on the ground of the other person’s disability or
a disability of any of that other person’s associates:
(a) in the arrangements made for the purpose of determining who should be offered
employment; or
(b) in determining who should be offered employment; or
(c) in the terms or conditions on which employment is offered.

It is unlawful for an employer or a person acting or purporting to act on behalf of an

employer to discriminate against an employer on the ground of the employee’s disability

or a disability of any of that employee’s associates:

@) in the terms or conditions of employment that the employer affords the employee;
or

(b) by denying the employee access, or limiting the employee’s access, to
opportunities for promotion, transfer or training, or to any other benefits
associated with employment; or

(© by dismissing the employee; or

(d) by subjecting the employee to any other detriment.

Neither paragraph (1)(a) or (b) renders it unlawful for a person to discriminate against
another person, on the ground of the other person’s disability, in connection with
employment to perform domestic duties on the premises on which the first-mentioned
person resides.

Neither paragraph (1)(b) or (2)(c) renders unlawful discrimination by an employer against

a person on the ground of the person’s disability, if taking into account the person’s past

training, qualifications and experience relevant to the particular employment and, if the

person is already employed by the employer, the person’s performance as an employee,

and all other relevant factors that it is reasonable to take into account, the person because

of his or her disability:

(a) would be unable to carry out the inherent requirements of the particular employment;
or

(b) would, in order to carry out those requirements, require services or facilities that are
not required by persons without the disability and the provisions of which would
impose an unjustifiable hardship on the employer.

The Equal Opportunity Act WA discusses impairment discrimination in section 66B.

66B. Discrimination against applicants and employees
(1) It is unlawful for an employer to discriminate against a person on the ground of the person’s

impairment-

(a) in the arrangements made for the purpose of determining who should be offered employment;
(b) in determining who should be offered employment; or
(c) in the terms or conditions on which employment is offered.

(2) It is unlawful for an employer to discriminate against an employee on the ground of the

employee’s impairment-

(@) in the terms or conditions of employment that the employer affords the employee;



(b) by denying the employee access, or limiting the employee’s access, to opportunities for
promotion, transfer or training, or to any other benefits associated with employment;

(c) be dismissing the employee; or

(d) by subjecting the employee to any other detriment.

(3) Nothing in subsection (1) renders it unlawful for a person to discriminate against another
person, on the ground of the other person’s impairment, in connection with employment to
perform domestic duties on the premises on which the first-mentioned person resides.

The Equal Opportunity Act (WA) covers the exceptions to discrimination in employment in
section 66Q. As this section refers to various other sections of the Act, it can be read by
accessing the Act directly.

The Disability Discrimination Act covers disability discrimination involving harassment in
employment in sections 35 and 36 stating that it is unlawful to harass a person in relation to their
disability.

Discrimination in Education

In addition to prohibiting discrimination in other areas (eg. employment), both Federal (section
22) and State (section 661) legislation contain specific prohibitions relating to educational
authorities.

Disability Discrimination Act 1992

Section 22 Education

(1) It is unlawful for an educational authority to discriminate against a person on the ground
of the person’s disability or a disability of any of the other person’s associates:
(a) by refusing or failing to accept the person’s application for admission as a student; or
(b) in the terms or conditions on which it is prepared to admit the person as a student.

(2) It is unlawful for an educational authority to discriminate against a student on the ground
of the student’s disability or a disability of any of the student’s associates:
(a) by denying the student access, or limiting the student’s access, to any benefit provided
by the educational authority; or
(b) by expelling the student; or
(c) by subjecting the student to any other detriment.

3) This section does not render it unlawful to discriminate against a person on the ground of
the person’s disability in respect of admission to an educational institution established
wholly or primarily for students who have a particular disability where the person does
not have that particular disability.

4 This section does not render it unlawful to refuse or fail to accept a person’s application
for admission as a student at an educational institution where the person, if admitted as a
student by the educational authority, would require services or facility that are not
required by students who do not have a disability and the provision of which would
impose unjustifiable hardship on the educational authority.



The Federal Act makes it unlawful for any member of staff of an educational institution to
harass a student or person seeking admission in relation to any disability of that student or
person through sections 37 and 38.

Disability (Impairment) Discrimination is against the law

It is unlawful to discriminate against a person because of their disability (impairment) in certain
areas including education, employment, application forms etc. Federal Acts are not intended to
limit or exclude the State laws. Where provisions of the Federal and State Acts are similar, and
can operate together, both apply. In the event of an inconsistency, the Federal Act takes
precedence.

Employers have to comply with both Federal and State legislation to avoid potential breaches.

If both Federal and State laws seem to apply, the employee must choose the forum in which to
make their complaint. It is important to realise that a person cannot make a complaint to different
forums about the same matter. This is called ‘double dipping’. The Federal Sex Discrimination
Act states that a person cannot lodge a complaint under both Federal and State law. If a person
initially complains under State law they cannot later complain under Federal law. However, if a
person initiates the complaint under Federal law, they can move to State law.

Both the Federal and Western Australian legislation cover:
= Grounds of discrimination;
= Areas in which discrimination on those grounds may be unlawful (e.g. Employment,
education, access to premises and/or vehicles); and
= Exceptions, which may be either specific (i.e. it relates to a particular area of unlawful
discrimination) or general.
An act of discrimination constitutes unlawful discrimination only if there is discrimination on a
prescribed ground in a prescribed area that is not covered by an exception.

4 - Clarification of recruitment and selection procedures

The Australian Islamic College will ensure that employment interview panels:
= are aware of the equal employment opportunities issues in the school;
= ensure that it focuses on the applicant’s job skills;
= ask questions that are permitted under the act(s) in order to determine if:

(M any reasonable adjustments required in order for the person to perform at work or
in the classroom;

(i) if the person can perform the inherent job requirements;

(iii) the requirements regarding insurance, workers compensation and superannuation.

N.B. Inherent job requirements are not defined in the Act. They are not all the requirements
of the job, but what is necessary to get the basic job done.
See www.deakin.edu.au/mis/dda/sectn06.htm for examples.




However, not every question regarding a person’s disability is permitted, and as such could be
inappropriate and discriminatory. Examples of where questions could lead to discrimination
include:
= personal information about a person’s disability could be disclosed to others, or
unofficially accessed;
= discriminatory decisions could be made based on disability related information (eg.
application forms), without the person with the disability and the employer having
adequate discussion to deal with specific issues relating to the disability.

5 - Breaches of the College Policy on Disability (Impairment)
Possible Consequences for Breaches of College policy include:

= May be none as the matter(s) could be informally resolved by the parties concerned.

= After an investigation by the Principal and or the Director or a Committee so appointed
by either of these two parties the matter may resulted in the instigator of the alleged
incident being:
(1) informally warned that such behaviour is unacceptable; OR
(i)  formally warned that such behaviour is unacceptable and a record of the

circumstances entered into College records; OR
= dismissal of the discriminator.

6 - Options available for dealing with Disability (Impairment)
Discrimination

The Australian Islamic College is committed to responding positively to concerns, queries and
complaints and resolving issues that may arise within the College environment

Please refer to the AIC Complaints policy which has been developed to ensure that enquiries,
concerns and complaints put forward by staff, students, parents and community members are
addressed promptly and fairly. Any member of staff who feels they have experienced unlawful
discrimination on the grounds of disability or impairment.

All members of the College community have a right to complain to an external body such as the
Human Rights and Equal Opportunity Commission and the various other tribunals. An
individual does not have to initially use the internal procedure.

= The complainant records the full details of the incident(s) in writing (include: date; time;
place; who was present; and exact details of what was actually said and done.  He/she
files a copy of this report in his/her own records and takes a copy of it to a prearranged
interview with a senior member of staff that you trust (The Complainant may take a
colleague with them for moral support if they wish).
At this stage, if you feel it is appropriate provide copies to the Principal and or the
Director. Ask that someone take notes during the interview and the complainant asks
that he/she be provided with a signed record of interview. If the matter is not resolved
and this stage then the complainant will seek resolution of the matter through the auspices
of the Principal and or the Director who may or may not refer the matter to a select



committee of senior staff for resolution. I the matter is still not resolved then either
party may look outside the College to resolve the matter;

= Referral of the matter by either party to an independent external arbiter for resolution.

= Referral of the matter by either party to an appropriate state or federal government
agency. Complainants should be aware of the “double dipping” provisions of relevant
acts of parliament.

= The complainant or the College may seek assistance from the A.I.S.W.A. to help resolve
this matter.

= The complainant may seek assistance from the I.E.U. of W.A. to help resolve this matter.

7 - Islamic viewpoint on Disability Discrimination

A fundamental aspect of Islam is that it teaches us to respect all human life, and it presents itself
and to value the potential of every individual.

One very special Islamic statement which is relevant to this point reads:

"The living draw their sustenance from God: the most beloved to God is the person who serves
the needs of the creation."

Therefore, the Muslim community as a whole is enjoined to be accepting of all people regardless
of their disability. And we are required to support them in addressing their problems.

In acting this way, we seek to follow the example of the Prophet Muhammad, peace be upon him,
who was once quoted as saying:

"... No one has ever been awarded a bounty better than patience and submission."

A vivid example of the Islamic principle of inclusion is illustrated in the story of Julaybib, one of
the contemporaries of the Prophet. Julaybib was a man who suffered rejection by the Muslims
both because he suffered from a severe physical disability.

When Julaybib died in battle, no one who was prepared to give him a decent burial. So, the
Prophet himself dug Julaybib's grave and placed him in it, proclaiming:

"This man is of me and I am of him."

This humane gesture of the Prophet was a powerful demonstration of the principle of inclusion of
all people, regardless of their physical defects or shortcomings. It was a dramatic act of advocacy,
in word and action, on the part of a community leader to educate his people about the importance
of accepting others for what they are

A leading Muslim jurist in Spain in the twelfth century, Ibn Hazam, advocated that disability
would not be an impediment to becoming a leader of the ummah. And indeed, the history of
Islam is full of people who overcame their disabilities and served their community competently.
A well-known case is the man to whom Prophet Muhammad, peace be upon him, delegated
responsibility in his absence for governing the city of Madinah. This man was legally blind



Disability is making no difference to the status of any human being. A person with a disability
deserves the same attention and respect as any able bodied person.

The Qur'an does not refer to people with disability as inferior. In fact, the following reference can
be found:
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“There is no blame on those who are weak or ill or who find no resources to spend, if they are
sincere and true (in duty) to Allah and His Messenger. No ground (of complaint) can there be
against the Muhsiniin (good-doers). And Allah is Oft-Forgiving, Most Merciful.” (Surah 9,

v.91)

Thus it is a grave sin to ridicule anybody on basis of his/her disability.



8 - Information on where Individuals can get help, advice or
make a Complaint

WA Equal Opportunity Commission

Level 2, 141 St. George’s Terrace, Perth

Ph: 9216 3900 or 9216 3934

Education Officer: 9216 3937

Website: http://www.equalopportunity.wa.gov.au
Email: eoc@equalopportunity.wa.gov.au

Will send information and talk to schools for a fee.

Equal Opportunity Act 1984

Website: http://www.slp.wa.gov.au

Select “‘Online Publications’ then “Statutes — Acts and Regulations’ then *Statutes A-Z Browse’
and select under ‘E’.

Human Rights and Equal Opportunity Commission Act 1986
Website: http://www.hreoc.gov.au
Available under the “‘Human Rights’ heading on the front page.

Disability Discrimination Act 1992

Website: http://www.hreoc.gov.au

Available under ‘Disability Rights’ heading on the front page.

Also available under ‘Disability Rights’ is a wide range of information on disability
discrimination, including the rights and obligations of disabled people and employers and how to
make a complaint.

The site also details a wide range of court decisions in the area of disability discrimination,
including:

Purvis v State of NSW: a child who exhibited anti-social and violent behaviour as a result of
brain damage was found not to have been discriminated against by the school.

Travers v State of NSW: a student with spina bifida, including bowel and bladder problems, was
discriminated against by a school as she was not provided access to the nearest disabled toilet.
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